On December 4, 2002, the Department of Health and Human Services' (HHS) Office of Civil Rights (OCR) issued guidance to address questions and concerns regarding implementation of the final federal privacy regulations (Privacy Rule) promulgated pursuant to the Health Insurance Portability and Accountability Act of 1996 (HIPAA). Generally, the guidance reiterates much of the clarifications and information already set forth in the preamble to the Privacy Rule published on August 14, 2002. In addition to a general overview, the guidance covers the following areas: incidental uses and disclosures; minimum necessary; personal representatives; business associates; uses and disclosures for treatment, payment and health care operations; marketing; public health; research; workers' compensation laws; notice; and government access. The guidance provides a few new clarifications and the areas most relevant to hospitals are listed below.
The HHS guidance on HIPAA privacy regulations is at www.hhs.gov/ocr/hipaa/privacy.html. This Hospital Highlights also is available on our Web site by clicking on "HIPAA" at www.aha.org.
INCIDENTAL USES AND DISCLOSURES
OCR reiterates that, so long as appropriate safeguards are used, hospitals may maintain patient charts at the patients' bedsides or outside patient rooms. OCR clarifies that patient care signs, such as "high fall risk" or "diabetic diet," may be displayed with reasonable safeguards in place. Some of OCR's suggested safeguards include limiting access to or supervising such areas, escorting nonemployees, or turning the information to the wall so it is not visible to passers-by. This ensures that, with reasonable safeguards in place, hospitals can have important information easily accessible at patient locations.
MINIMUM NECESSARY
OCR confirms that the minimum necessary requirement "is not an absolute standard," but rather a "reasonableness standard" and states that covered entities have "substantial discretion with respect to how [they] implement the minimum necessary standard." This provides further comfort to hospitals that their minimum necessary judgments will be subject to a reasonableness standard and that the minimum necessary requirements need not impede the provision of quality care and services. Moreover, OCR notes that it will continue to monitor the workability of the minimum necessary standard and consider revisions to ensure that the timely delivery of quality health care is not hindered.
BUSINESS ASSOCIATES
OCR states that business associate contracts "must limit the business associate's uses and disclosures of, as well as requests for, protected health information to be consistent with the covered entity's minimum necessary policies and procedures." The guidance also states that "a covered entity must ensure through its contract with the business associate that the business associate's uses and disclosures of protected health information and other actions are consistent with the covered entity's privacy policies, as stated in the covered entity's notice." These statements suggest that a business associate must comply with the covered entity's policies and procedures and notice of privacy practices. This is not consistent with the business associate contract requirements set forth in the Privacy Rule and likely will be onerous for entities that act as business associates of multiple covered entities, such as state hospital associations.
